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INTRODUCTION!

This appeal begins and ends with a single iséue: Is the City of Los Angeles

immune, pursuant to Government Code section 831.4, subd. (b), from suits arising
from injuries that occur on a paved bikeway? The statute is clear, and the cases are

even clearer, that the City is indeed immune. This appeal can, and should, end there.

The facts of this case are straightforward. Appellaﬁt David Prokop was
bicycling on a bike path along Griffith Park when he reached a locked gate that had a
narrow portal for bicyclists to get through. The pavement markings before the portal
— which Prokop admits he saw — read “WALK BIKE.” Prokop did not walk his
bike through, however; instead, he “coasted” through the portal. He made it through
the portal, but as soon as he got throught, Prokop collided with the fence that was on
the other side. He now seeks recovery for those injuries from the City. The Superior
Court granted summary judgment on grounds that the City was immune from such a
lawsuit pursuant to section 831(4).

In reviewing this summary judgment, this Court need fook no further than the
clear language of section 831.4(b) and the cases interpreting it, particularly Farnham

v. City of Los Angeles, 68 Cal.App.4th 1097, 80 Cal.Rptr.2d 720 (1998).

‘Citations to the record are excluded only from the Introduction. All references to
the record in the remainder of the Brief are followed by the proper record citation.
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Section 831.4(b) provides that a public entity is not liable for an injury caused
by the condition of “{a]ny trail” that is used for the recreational purposes enumerated
in the statute, which include “riding.” Farnham specifically found that a paved,
“Class I” bikeway (i.e., one not open to vehicular traffic) constituted a “trail” within
the meaning of section 831.4(b), and thus a public entity eﬁjéys absolute immunity
against lawsuits for injuries arising on it. (Farnham, 68 Cal. App.4th at 1101.)
Inasmuch as Prokop himself describes the area as a Class I bikeway in both his
papers below and now in his Opening Brief, the City is undeniably protected by the
section 831.4(b) immunity.

Prokop’s attempt to avoid this inevitable result are unavailing. In essence, he

~ argues that because, in his opinion, the City could be liable under one statute (Cal.

Govt. Code section 815.6), the City should not escape liability simply because
another statute (Section 831.4) states that the City is immune. This argument
misreads both of these statutes, both of which fall into the Government Tort Claims
Act (Cal. Govt. Code section 810 ef seq.).

The statutory scheme of the Act establishes that a public entity is generally not
liable excepr in certain circumstances specified in the Act. (Cal. Govt. Code section
815, subd. (a).) Even where these exceptions apply, the public entity may

nonetheless be immune from suit, as also outiined in the Act.

]
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That is precisely the case here: even if the City could otherwise be liable under -+ =

section 815.6, as Prokop argues it is, the City 1s nonetheless meuneﬁomsu

section 831.4 because the accident occurred on a trail.

Accordingly, the City submits that summary judgment should be affirmed. |

o

C

STATEMENT OF FACTS

Prokop alleges that on November 6, 2002, he was riding his bicycle on the
paved path that runs adjacent to the Los Angeles River. (CT 11.) According to
Prokop himself, this bike path is a “public bike path” (CT 37) and a “Class 1
bikeway” (CT 76, 94; AOB 4), meaning that it “provide{d] a completely separated
right-of-way designated for the exclusive use of bicycles and pedestrians with cross
flows by motorists minimized.” (Cal. Sts. & Hy. Code section §90.4.) Photographs
of the area confirm that it was such a bikeway. (CT 52-56, 118-120.)

Prokop had been bicycling for about four miles (CT 41) when he approached a
gate that had a portal for bicyclists to walk through. (CT 46.) The gate was “closed
and locked,” so that this portal was the only way to get through. (CT 40.) The
words “WALK BIKE” were painted on the pavement in front of the portal (CT 52~
56, 118-120), and Prokop acknowledges that he saw this warning (CT 38). However,

Prokop did not heed the sign and walk his bike through the narrow portal. (CT 80.)

#284674 3




Instead, he “coasted” his bike through it. (CT 42-43.) When he exited, his head
came into contact with the fence on the other side of the gate, approximately five feet

beyond the exit portal. (CT 10, 16-17, 80). He alleges that he sustained lacerations

to his head. (CT 16.)

STATEMENT OF THE CASE

On November 3, 2003, Prokop filed his complaint (CT 7), which the City
answered on December 18, 2003 (CT 26).” During the 20-month litigation of the
case, Prokop filed four separate Notices of Substitution of Attorney (on August 5,
2004, September 27, 2004, June 17, 2005 and July 12, 2005). (CT 2,4.) On January
6, 2005, the City filed its Motion for Summary Judgment and supporting papers (CT
30-85), which was granted at the hearing on April 11, 2005 (CT 151; see, Reporter’s
Transcript of Proceedings, pp. 7-8.) Although the Order granting summary judgment
decrees that “judgment be entered” for the City (CT 155), no Judgment was ever

filed (CT 1-6). This Appeal followed. (CT 175.)

“Prokop complains that the City did not specifically cite section 831.4 in its answer
to complaint so the City “may have” waived it. (AOB 9.) Not only was it sufficient for
the City to raise the defense for the first time in its summary judgment motion {(Styne v.
Stevens, 26 Cal.4th 42, 60, fn 11, 109 Cal.Rptr.2d. 14 (2001)), and not only did the City
indeed raise an immunity defense in its answer (CT 27), Prokop’s failure to raise this
waiver argument actually means that 4e is the one who has waived this argument now on
appeal. (Cockerell v. Title Ins. & Trust Co., 42 Cal.2d 284, 288,267 P.2d 16 (1954).)
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ARGUMENT
I.

SECTION 831.4 AND ALL CASE LAW INTERPRETING IT,
DISPOSES OF THIS CASE: THE CITY IS IMMUNE FROM LIABILITY.

1. Section 831.4 immunizes the City from liability arising from
“any” trail.

Section 831.4 provides that a “public entity ... is' not liable for an injury caused
by a condition of” various kinds of roads or trails, falling into three categories: an
unpaved road that provides access to recreational activities (section 831.4, subd. (a));
“any trail” that is itself used for a recreational activity (section 831.4, subd. (b); and a
paved trail on an easernent that provides access to unimproved property (section
831.4, subd. (c).) Subdivision (b), providing absolute immunity for injuries arising
on “any trail” -— i.e., unpaved or paved — is what applies here, and it destroys
Prokop’s case.

2. The case faw confirms that “any” trail in section 831.4
includes a bike path such as the one at issue here.

Uniformly, the cases have all found that subdivision (b) applies to a public
bikepath and immunizes a city from liability arising from any injury occurring on it.
In Armenio v. County of San Mateo, 28 Cal.App.4th 413, 33 Cal.Rpir.2d 631

(1994), the Court confirmed that the 831.4(b) immunity applies to a bicyclist’s
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injury on a surfaced trail. There, the plaintiff was injured while riding his bicycl
along a surfaced trail in a scenic park, which, theplam‘tlffdalmed,hadbeen
improperly patched. (28 Cal. App.4th at 415.) The Court foundthatsectmn 8314
subd. (b), whose “plainly stated purpose” was to “encourage public entities to op:e.'n e
their property for public recreational use,” immunized the County from liability. (28 i
Cal.App.4th at 417.) (See, also, State of California v. Superior Court of Sonoma ;
County, 32 Cal. App.4th 325,328, 39 CalRptr.2d 1 (1§95) (applying 831.4(b} to an
unpaved horse trail in a state park).)

In Carroll v. County of Los Angeles, 60 Cal.App.4th 606, 70 Cal Rptr.2d 504
(1997), the locale was, again, a paved bicycle path, and again, the Court found that
the 831.4(b) immunity precluded liability. The Court noted that it was the fourth |
case to find that subdivision (b) was not limited to access trails, but rather, “extends
{0 include a trail whose use itself is the object of the recreational activity.” {60
Cal.App.4th at 610.)

Farnham v. City of Los Angeles, 68 Cal.App.4th 1097, 80 Cal.Rptr.2d 720
(1998) is, by far, the most devastating to Prokop’s case. There, as here, the plaintiff
was a bicyclist who was injured on a bikeway in Los Angeles. (08 Cal. App.4th at
1098.) The bikeway in Farnham was adjudged to be a Class I bikeway (id.); here,

Prokop himself describes the accident site as a Class I Bikeway (CT 76, 94; AOB

#284674 6
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argument:

Similar to P
Farnham plain

reasonably m

explained that the purpose of the immunity is to ensure t

kop (AOB 46-49), argued that the bikeway was

blic streets and highways, and thus not a “trail” within the meaning of

31.4(b). (68 Cal.App.4th at 1100.) The Farnham Court flatly rej ected this

“Regardless of the fact that a bicycle path may come under the
broad brush of being part of the streets and highway system in

general, a class I bikeway does not qualify as a street or
highway...[W]e conclude that a class I bikeway is a ‘trail’
within the definition of section 831.4, subdivision (b).”

(Farnham, 68 Cal.App.4th 1101.)

rokop’s apparent amazement at the idea of absolute immunity, the
{iff argued that when the government creates a paved trail, it should

aintain it or “face tort liability.” (68 Cal.App..4th at 1102.) The Coust

hat trails such as these are

kept open to the public:

And finally, the Farnham plaintiff contended that Carroll was wrongly

#284674

“Bicycle paths (or bikeways) are not velodromes, and are not
necessarily designed for a user to travel as fast as she or he can,
although some people often do. In today’s litigious society, it
does not take a very large crystal ball to foresee the plethora of
litigation cities or counties might face over bicycle paths, which
are used daily by a variety of people (bicyclists, skateboarders,
rollerbladers, rollerskaters, joggers and walkers) all going at
different speeds. The actual cost of such litigation, or even the
specter of it, might well cause cities or counties 10 reconsider
allowing the operation of a bicycle path, which, after all,
produces no revenue.” (68 Cal.App.4th at 1103.)

decided
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(68 Cal.App.4th at 1103) — just as Prokop argues that Farnham was wrongly :

decided. (AO 45). The Farnhan Court rjected the argument
Court should. T

3. FEyen the “non-bicycle” cases support the City’s 'internretatibn;i{‘" B

In additio.n to Armenio, Carroll and Farnham, various cases have addressed the ; s
parameters of section 831.4 outside the strict bicycle path-context. Even those cases
support the City’s immunity here.

v Giannuzzi v. State of California, 17 Cal App.4th 462, 21 Cal Rptr.2d 335
(1993) concerned a “dirt erail” that led over an “unimproved hill” in the park.
(17 Cal.App.4th at 464.) Like Prokop, the Giannuzzi plaintiff sought reliel
under Govt. Code section 835, The Court found that the immunity provided by
section 831.4, subd. (b) applied to any trail, including one which is itself used
for the recreational activity. (17 Cal.App.4that 466.)

»  Treweek v. City of Napa, 85 Cal. App.4th 221, 101 Cal.Rptr.2d 883 (2000),
which Prokop cites with praise, has nothing to do with this case. Treweek
found, simply, that a boat ramp was not a trail within the meaning of section
831.4(b). (85 Cal.App.4that 232.) In so finding, the Court expressly noted

that it had “no difficulty” extending the “recreational trails immunity” to the

paved bike paths in

#284674
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Armenio, Carroll, and Farnham. (85 Cal.App.4th 231.) It simply declined to
extend that immunity to a boat ramp, a finding that is irrelevant here,

Astenius v. State of California, 126 Cal. App.4th 472, 23 Cal.Rptr.3d 877

(2005) is the Court’s latest examination of the statute, and again, it falls in
favor of immunity. The accident at issue tllere.oécurred when a woman was
driving an off-road vehicle through a state—owhed recreational area. Although
the area’s other trails had been marked with hazard signs to warn users of
dangerous trails, the trail that the driver followed had not been so marked, and,
in traversing through it, she fell to her death. (126 Cal. App.4th at 475.) The
Court acknowledged the State’s mandatory duty to maintain the trails, and its
failure to warn the decedent of the hazards of this trail, but found that the
absolute immunity of section 831.4 precluded liability. (126 Cal.App.4th at
476.)

In sum, then, the case law and the statute are clear: public entities such as the
City are immune from liability for injuries occurring on a bike path.

II.

PROKOQP’S ATTEMPTS TO AVOQID THE IMPACT
OF SECTION 831.4 ARE UNAVAILING.

1. Prokop’s interpretation of section 831.4 is erroneous.

Prokop’s interpretation of the statute (AOB 51-52) makes no sense — literally,

#284674 G



it 1s not understandable — but the upshot of it seems to be that Prokop is asking this
Court “to impute the adjective ‘unpaved’ that modifies the word ‘trail’ in subsection
(a) to the word ‘trail” in subsection (b).” (AOB 52.) Aside from the fact that a
cardinal rule of statutory interpretation is not to add or alter language in the statute
(Olaes v. Nationwide Mutual Ins. Co., 135 Cal.App.4th 1501, 1505, 38 Cal.Rptr.3d
467 (2006)), Prokop’s interpretation of the statute h%_lS been specifically rejected by
several courts. In Carroll, supra, the Court declared:

”Subdivision (a) speaks of unpaved roads, while subdivision

(¢) refers to paved trails. 1t is therefore logical to interpret

subdivision (b)’s reference to “any trail” to mean just that, i.e.,

any trail, whether paved or unpaved.” (60 Cal.App.4th at 609.)
In Armenio, supra, similarly, the Court found that “[t]he logical inference of the
all-encompassing ‘any’ in subdivision (b), particularly in relationship to the limiting
adjectives in its sister subdivisions, is that the nature of the trail’s surface is
irrelevant to questions of immunity.” (28 Cal.App.4th at 418.) And the Astenius
Court specifically declined to add any “limiting language™ to the immunities in
831.4. (126 Cal.App.4th 476.)

In sum, then, neither Jogic nor authority supports the view that the immunity of

831.4(b) 1s limited to unpaved trails.

#284674 10



2. Prokop’s disagreement with the concept of immunity is not a
hasis to ignore the clear immunity here,

In essence, Prokop expresses outrage that the City’s duty to maintain the bike
trail could be “ignored” by virtue of the City’s immunity under Section §31.4. But
that is just the nature of immunity. As the Astenius Court explained, even assuming
that a public entity has a mandatory duty to maintain its trails, “any breach of that
duty comes within the scope of the immunity provisions of section 831.4.”
(dstenius, 126 Cal.App.4th at 476.)  The purpose of this immunity is noble: to
make sure that these public areas are kept open. (Farnkham, 68 Cal.App.4th 1103.)

While Prokop protests that the City’s duties should be considered paramount,
and thus should eclipse its immunity, the cases cited by Prokop himself for this
proposition clearly explain that the opposite sequence pertains. In Walt Rankin &
Associates, Inc. v. City of Murietta, 84 Cal. App.4th 605, 612-613, 101 Cal.Rptr.2d
48 (2000), the Court, quoting Davidson v. City of Westminister, 32 Cal.3d 197, 201-
202, 185 Cal.Rptr. 252 (1982), explained:

“Conceptually, the question of the applicability of a statutory
immunity does not even arise until it is determined that a
defendant otherwise owes a duty of care to the plaintiff and
thus would be liable in the absence of such immunity.”
(Davidson v. City of Westminister, 32 Cal.3d 197, 202, 185
Cal.Rptr. 252 (1982).

In other words, even if this Court were to agree with Prokop’s analysis

4284674 11
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regarding the City’s duty to maintain the trail, and even if the,ClOulrt were t'é'.:.ag1~e
that the alleged defects in the design caused Prokop’s 1] ur105>th€rew<)u1ds
no liability because of the immunity in Section 831.4. [
Finally, Prokop takes issue with the City’s allegedly inadequate Wamillg Slgns, SR
but again, “nothing in section §31.4 makes immunity contingent on giving proper ‘.
Warﬁings. The immunity granted by section 831.4 is absolute.” (Astenius, supra,

126 Cal.App.4th at 476.)

3.  Muskopfis not only noncitable, it is the case that inspired the
Tort Claims Act and the immunities that protect the City

today.

Prokop asserts that the Supreme Court abolished the “ancient” doctrine of
governmental immunity in Muskopfv. Corning Hospital Dist., 55 Cal.2d 211, 11

Cal.Rptr 89 (1961). In fact, just the opposite occuired:

“The history [of the Tort Claims Act] begins in 1961, when this
court [the California Supreme Court] held that the doctrine of
sovereign immunity would no longer protect public entities
from civil liability for their torts. (Muskopf |Citation]. The
Legislature responded by suspending the decision’s effect
(Stats. 1961, ch. 1404, pp. 3209-3210) and by directing the
California Law Revision Commission ...to conduct a study of
whether the doctrine of sovereign immunity should be
abolished or revised. Following extensive research, the
Commission published a recommendation ... which became the
Tort Claims Act.” (Brown v. Poway Unified School District, 4
Cal.4th 820, 830, 843 P.2d 624 (1993) (emphasis added).)

As such, Muskopf is not citable, as it has been superseded by the Government

#284674 12
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Tort Claims Act (Cal. Govt. Code section 810 et seq.), the Act which grants the City

immunity here.

A key tenet of the Act is Govt. Code section 815, which codifies the general

rule that

“a public entity is not liable for an injury, whether such injury
arises out of an act or omission of the public entity or a public
employee of any other person.” (Govt. Code section 831, subd.

(a).)
Although the Act also includes exceptions to this rule, i.e., specific circumstances in
which an entity could be liable, Section 815 further instructs:

“[t]he liability of a public entity established by this part ... 1s

subject to any immunity of the public entity provided by

statute.” (Cal. Govt. Code section 815, subd. (b).)

In other words, the Act establishes that a public entity is not liable for tort
injuries except as specified in the Act; and even where such liability may exist, it is
subject to the various :mmunities that are also outlined in the Act. (Nestle v. City of
Santa Mownica, 6 Cal.3d 920, 932, 101 Cal.Rptr. 568 (1972).) Soeven if section

815.6 would otherwise apply to this case, the Legislative Comment to that statute

expressly warns that “[iln the sections that follow in this division, there are stated

some immunities from the general rule of liability.” Sure enough, section 831.4 is
such an immunity, and inoculates the City from any liability here. No matter how
much Prokop tries to fit this case into section 815.6, the next step in the analysis

#284674 13
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begins — and ends — with section 831.4.

CONCLUSION
It is thus undeniable that Section 831.4 applies, and that it immunizes the City
from liability here. The City respectfully submits that summary judgment should be
affirmed in its entirety and that costs should be awarded to the City.
DATED: August 8, 2006
Respectfully submitted,

ROCKARD J. DELGADILLO, City Attorney

X (09 V(8

BLITHE S. BOCK
Deputy City Attorney

Attorneys for Respondent,
CITY OF LOS ANGELES
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Los Angel e
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